
TITLE IX
A g u i d e a b o u t t h e m a j o r prov is ions of t h e Final Rule .

LET'S SHINE A LIGHT ON



DESE Vision

The Arkansas Department of

Education is transforming Arkansas

to lead the nation in student-

focused education.

E q u i t y  Ass i s tance  C e n t e r  | 2 0 2 0



DESE Mission

The Arkansas Department of 

Education provides leadership,  

support, and service to schools,  

districts, and communities so every  

student graduates prepared for  

college, career, and community  

engagement.
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Provide Assistance to Districts

Equi ty   
Assist an ce  
Center
Estab l i shed in 1985

Affirmative Action

Program Accessibility 

Human Relations  

Awareness  

Desegregation

Including:

On Site Visits  

Workshops  

Program Reviews 

Other Activities
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EAC
Shall maintain

M an u als

Guidelines

Procedures

Other Information MaterialsSetting Civil Rights Requirements  

Describing Compliance
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Every Public School

ENVIRONMENT

SAFE

CONDUCIVE

FOR

LEARNING

FREE FROM

DISCRIMINATION

STUDENT

QUALITY

EDUCATION
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FREE FROM 

HARM

Right Environment

FIRST STEP

SAFE

SECOND STEP

TRUST ENCOURAGEMENT
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Assistant Compliance Enforce Compliance

Letters of Guidance  

Regulations of Compliance

Complaint Reviews  

Compliance Investigations
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The Final Rule

What  is Tit le IX  

History of Tit le IX

C o m m o n  Words Def ined

Major Provisions

H o w  to  Serve Impar t ia l ly   

You Need to Dec ide

I m p a c t  of  N e w Requ i rements

Topics t o  be Covered

E q u i t y  Ass i s tance  C e n t e r  | 2 0 2 0
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N e w Regula t ions are n o w law :   

effec t i ve Augus t 14, 2020

1975-US Dep t  of Educat ion pub l i shed 34 CFR Part 106, w h i c h  i m p l e m e n t s Tit le IX

History of Ti t le IX
Educa t ion  A m e n d m e n t s o f  1972

1997-US Dept . of Educat ion pub l i shed Sexual Harassment Guidance : Harassment of Students by School  

Employees , Other  Students , or Third Parties

2001-US Dept . of Educat ion pub l i shed Revised Sexual Harassment Guidance : Harassment of Students by  

School Employees , Other  Students , or Third Parties

2011 and  2016-Dear Col league Letters

Guidance d o c u m e n t s were used w h e n l a w had n o t spec i f i ca l ly   

addressed an issue



Some examples :

- Title IX Sexual Harassment

- Failure to provide equa l oppo r tun i t y in athlet ics

- Discr iminat ion  in  STEM courses and programs

- Discr iminat ion  based on pregnancy
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What is Title IX
Prohibits discrimination on the basis of sex in 

education programs and activities that receive 

federal financial assistance.



Big Picture Law

Sex D isc r im ina t i on

Ti t le IX

Sexual Harassment

Form of Sex Discr iminat ion
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TITLE IX OF THE EDUCATION  

AMENDMENTS OF 1972

Tit le IX Sexual Har rassment Def in i t ion

TITLE VII OF THE CIVIL RIGHTS

ACT  OF 1964

Tit le VII Sexual Har rassment Def in i t ion

ARKANSAS CIVIL RIGHTS ACT OF

1993

Cour t  Sexual Harassment In te rp re ta t ion

Clarity
in

Terms &   

Req u i rem en t s



TITLE IX SEXUAL HARASSMENT MEANS

An employee of the recipient*  

conditioning the provision of an aid,  

benefit, or service of the recipient  

on an individual's participation in  

unwelcome sexual conduct;

Unwelcome conduct determined by  

a reasonable person to be so severe,  

pervasive, and objectively offensive  

that it effectively denies a person  

equal access to the recipient's  

education program or activity; or

Sexual Assault, Dating Violence,  

Domestic Violence, or Stalking

CONDUCT ON THE BASIS OF SEX THAT SATISFIES ONE OR MORE OF THE FOLLOWING:

*Recipient - institution that receives Federal financial assistance
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34 CFR 106.30(A)(1-3)
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SEXUAL  

ASSAULT

An offense classif ied as a  

forcible or nonforc ib le sex  

offense under  the   

un i f o rm c r ime repor t ing  

system of the  Federal  

Bureau of Invest igat ion  

(FBI).

DATING  

VIOLENCE

Violence c o m m i t t e d  by a  

person -

( A ) w h o  is or has been  in  a  

social re la t ionship of a  

roman t i c  or i n t ima te nature   

w i t h  the  v ic t im ;and

(B)where  the  existence of  

such a re la t ionship shall be   

d e t e r m i n e d  based on  a  

cons iderat ion of the   

f o l l ow ing factors :

(i)The l eng th  of the   

re lat ionship .

(i i) The type of re lat ionship .

(i i i)The f requency of  

i n te rac t ion  b e t we e n the   

persons involved in  the   

re lat ionship .

DOM ESTIC  

VIOLENCE

Inc ludes felony or  

m i sdemeano r  c r imes of  

v iolence c o m m i t t e d  by a  

cur ren t  or fo rmer  spouse or  

i n t ima te  par tner  of the   

v ic t im , by a person w i t h   

w h o m  the  v i c t im  shares a  

ch i l d  in  c o m m o n , by a  

person w h o  is cohab i ta t i ng   

w i t h  or has cohab i ta ted w i t h   

the  v i c t im  as a spouse or  

i n t ima te  partner , by a  

person simi lar ly s i tuated to a  

spouse of the  v i c t im  under   

t he  domes t i c  or fami ly  

v iolence laws of the   

jur isd ic t ion receiv ing gran t   

monies , or by any o ther   

person against an adu l t  or  

you th  v i c t im  w h o  is  

pro tec ted  f r o m  tha t person 's  

acts under  the  domes t i c  or  

fami ly v iolence laws of the   

jur isd ic t ion .

STALKING

Engaging in a course of  

conduc t  d i rec ted at  a  

specif ic person tha t   

wo u l d  cause a reasonable  

person to -

(A)fear for his or her   

safety or the  safety of  

others ; or

(B)suffer substant ia l   

emot iona l distress.

SEX OFFENSES AS FORMS OF SEXUAL HARRASSMENT :

34 U.S.C. 12291(A)(8)

34 U.S.C. 12291(A)(10)

34 U.S.C. 12291(A)(30)

20  U.S.C. Ä1092(F)(6)(A)(V)



SEXUAL ASSAULT OFFENSES:
INCEST

Nonforc ib le  sexual  

intercourse be t ween   

persons wh o  are re lated  

to  each o ther  w i t h i n  the   

degrees where in   

marr iage is p roh ib i t ed by  

law.

STATUTORY  

RAPE

Nonforc ib le  sexual  

intercourse w i t h  a person  

wh o  is under  the   

statutory age of consent .

SEXUAL ASSAULT  

WITH AN OBJECT

To use an ob jec t  or  

i ns t rumen t  to  un lawfu l ly   

penetrate , however   

slightly, t he  geni ta l  or anal  

open ing  of the  body of  

another  person , wi t h o u t   

t he  consent  of the  v ic t im ,  

i nc lud ing  instances where  

the  v ic t im  is incapable of  

giv ing consent  because of  

his /her age or because of  

his /her temporary or  

pe rmanen t  men t a l  or  

physical incapacity . E q u i t y  Ass i s tance  C e n t e r  | 2 0 2 0

FONDLING

The touch ing  of the   

pr ivate body parts of  

another  person for the   

purpose of sexual  

grat i f icat ion wi t h o u t  

t he   consent  of the  

v ic t im ,  i nc lud ing  

instances  where  the  

v ic t im  is  incapable of 

g iv ing  consent  because 

of  his /her age or 

because of  his /her 

temporary or  

pe rmanen t  men t a l  or  

physical incapacity .

SODOMY

Oral or anal sexual  

intercourse w i t h  another   

person , wi t h o u t  the   

consent  of the  v ic t im ,  

i nc lud ing  instances  

where the  v ic t im  is  

incapable of g iv ing  

consent  because of  

his /her age or because of  

his /her temporary or  

pe rmanen t  men t a l  or  

physical incapacity .

RAPE

The carnal knowledge  of  

a person , wi t h o u t  the   

consent  of the  v ic t im ,  

i nc lud ing  instances  

where the  v ic t im  is  

incapable of g iv ing  

consent  because of  

his /her age or because of  

his /her temporary or  

pe rmanen t  men t a l  or  

physical incapacity .

(NIBRS)



CONSENT:
INCEST

Nonforc ib le  sexual  

intercourse be t ween   

persons wh o  are re lated  

to  each o ther  w i t h i n  the   

degrees where in   

marr iage is p roh ib i t ed by  

law.

STATUTORY  

RAPE

Nonforc ib le  sexual  

intercourse w i t h  a person

wh o  is under the

statutory age of consent .

SEXUAL ASSAULT  

WITH AN OBJECT

To use an ob jec t  or  

i ns t rumen t  to  un lawfu l ly   

penetrate , however   

slightly, t he  geni ta l  or anal  

open ing  of the  body of

another  person , wi t h o u t

t he  consent of the  v ic t im ,  

i nc lud ing  instances where  

the  v ic t im  is incapable of

giv ing consent because of  

his /her age or because of  

his /her temporary or  

pe rmanen t  men t a l  or  

physical incapacity . E q u i t y  Ass i s tance  C e n t e r  | 2 0 2 0

FONDLING

The touch ing  of the   

pr ivate body parts of  

another  person for the   

purpose of sexual

grat i f icat ion w i t h o u t the

consent of the  v ic t im ,  

i nc lud ing  instances  

where the  v ic t im  is  

incapable of g iv ing  

consent  because of  

his /her age or because of  

his /her temporary or  

pe rmanen t  men t a l  or  

physical incapacity .

SODOMY

Oral or anal sexual  

intercourse w i t h another

person , wi t h o u t the

consent of the  v ic t im ,  

i nc lud ing  instances  

where the  v ic t im  is  

incapable of g iv ing  

consent  because of  

his /her age or because of  

his /her temporary or  

pe rmanen t  men t a l  or  

physical incapacity .

RAPE

The carnal knowledge of

a person , wi t h o u t the

consent of the v ic t im ,  

i nc lud ing  instances  

where the  v ic t im is

incapable of g iv ing

consent because of  

his /her age or because of  

his /her temporary or  

pe rmanen t  men t a l  or  

physical incapacity .

THE ASSISTANT SECRETARY WILL NOT REQUIRE  

RECIPIENTS TO ADOPT A PARTICULAR DEFINITION  

OF CONSENT WITH RESPECT TO SEXUAL ASSAULT

34 CFR 106.30(a)(103)

(NIBRS)



Complainant
Ind iv idual w h o is al leged to be the v ic t im of c onduc t t ha t cou ld   

cons t i tu te  Tit le IX sexual harassment .

Respondent
Ind iv idual w h o has been repor ted to be the perpet ra tor of c onduc t   

t ha t  cou ld  const i tu te  Tit le IX sexual harassment .

Recipient
Ins t i tu t ion  t ha t  receives Federal f inancia l assistance .

34 CFR Ä106.2(I)34 CFR Ä106.3(A)34 CFR Ä106.3(A)



The Final Rule

Ϡ106.2

Ϡ106.6

Ϡ106.8

Ϡ106.30

Ϡ106.44

Ϡ106.45

Ϡ106.71

34 C.F.R. Part 106

Sections Covered
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https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=1&SID=07a5f49a9f365b07044554e9442fcdb6&ty=HTML&h=L&mc=true&r=PART&n=pt34.1.106


Title IX  
Personn el  
Team
What is their role ?
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Tit le IX Coord ina tor



Title IX Coordinator
What is their role ?

COORDINATE
recipient 's efforts to comply w i th Title IX responsibilities

1

"AUTHORIZED"
to do their job

2



Title IX Coordinator
What is their role ?

COORDINATE
recipient 's efforts to comply w i th Title IX responsibilities

1

"AUTHORIZED"
to do their job

2

MUST  BE  AN  EMPLOYEE
OR EMPLOYEES



Title IX Coordinator
What is their role ?

COORDINATE
recipient 's efforts to comply w i th Title IX responsibilities

1

"AUTHORIZED"
to do their job

2

4

RESPONSIBLE
for effective imp lementa t ion of support ive measures and remedies

3

MUST BE READILY AVAILABLE AND ACCESSIBLE
Ϡ106.44(a)and Ϡ106.8(a)



Title IX  
Personn el  
Team
What is their role ?
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Tit le IX Coord ina tor

Invest igators



Investigators
What is their role ?

CONDUCT INVESTIGATIONS1

CREATE INVESTIGATIVE REPORT2



Title IX  
Personn el  
Team
What is their role ?
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Tit le IX Coord ina tor

Invest igators

Decis ion -Makers



Decision -Makers
What is their role ?

DECISIONS
Reach conclusions whether respondent is responsible for alleged Title IX sexual  

harassment

Whether  remedies wi l l  be provided to  complainants  

Appropriate disciplinary consequences for respondents

EVIDENCE
Evaluate evidence and apply the standard of evidence chosen by the recipient

1

2

WRITTEN  
DETERMINATION
regardingresponsibility

3
WRITTEN  
DECISION
in anappeal

DETERMINATION APPEALS



Title IX  
Personnel  
Team
What is their role ?
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Tit le IX Coord ina tor Invest igators D ec ision -Mak ers

DETERMINATION APPEALS

Tit le IX Coord inator Invest igators Decis ion -Makers



TITLE IX  S E X U A L H A R A S S M E N T

vs.

SEX D I S C R I M I N A T I O N   

G R I E V A N C E P R O C E D U R E

G R I E VA N C E PROCESS



REPORTING SEX DISCRIMINATION

ANY PERSON

(whether or no t the person repor t ing is the

person al leged to be the v ic t im of conduc t

t ha t cou ld const i tu te sex d iscr imina t ion or

Title IX sexual harassment ).

m a y  repor t  t o  t he Tit le IX Coord inator

(dur ing business and non -business  

hours) .

ANY TIME

(contac t  in fo rmat ion  needs to be on   

websi te  and  in each handbook  or  

catalog m a d e  available to  requi red  

parties).

VERBAL OR WRITTEN

The rec ip ient  m u s t  not i fy appl icants  for admission and  emp loymen t ,  students ,  parents or legal guardians of e lementary and  secondary  

students , employees , and all unions or professional organizat ions ho ld ing col lect ive barga in ing or professional agreements w i t h the recipient .

t he  repor t  m a y  be m a d e

m a y be m a d e in person , by mai l ,   

by te lephone ,  or by ema i l



POST O N WEBSITE

C O N TA C T I N F O R M AT I O N

*prominent l y display

for  Tit le IX Coord inator N O N - D I S C R I M I N AT I O N

POLICY T R A I N I N G M AT E R I A L S

used t o  t ra in  t he Tit le IX  

Personnel Team
*prominent l y display



TITLE IX SEXUAL HARASSMENT

vs.

SEX D I S C R I M I N A T I O N   

G R I E V A N C E P R O C E D U R E

G R I E VA N C E PROCESS



General Response to Title IX Sexual Harassment

R E S P O N D

P R O M P T LY

- in  a m a n n e r  t h a t is  

n o t  del iberate ly  

ind i f fe rent

R E S P O N D

E Q U I TA B LY

-by offer ing  

support ive measures  

to comp la i nan t

-by fo l lowing a  

gr ievance process  

before impos ing any  

discipl inary sanct ion  

or o ther  act ions tha t   

are no t  support ive  

measures against a  

respondent

DISCUSS

SU P P O RTIV E  

M E A S U R E S

-discuss the   

avai labi l i ty w i t h the   

comp la inan t

-consider the   

compla inant 's wishes  

wi t h  respect to   

support ive measures

-availabi l i ty w i t h or  

w i t h o u t  a fo rmal   

comp la i n t

E X P L A I N

F O R M A L  

CO M P LA IN T

- d o c u m e n t  f i led by a  

comp la inan t  or  

s igned by the  Title IX  

Coordinator  a l leging  

Tit le IX sexual  

harassment  against a  

respondent  and   

request ing t ha t  the   

rec ip ient  invest igate  

the  al legat ion of Tit le  

IX sexual harassment

E M E R G E N C Y

R E M O VA L O R   

A D M IN ISTR A TIV E  

L E AV E

- responden t  m a y  be   

r emoved  on  an emergency  

basis unde r  cer ta in   

cond i t ions

-employees  m a y  be p laced   

o n  admin is t ra t i ve  leave  

du r i ng  p e n d i n g  gr ievance  

process

-emergency remova l  or  

admin is t ra t i ve  leave canno t   

con f l i c t  w i t h Disabi l i ty

Laws

Actual knowledge means not ice ( report ) of Title IX sexual harassment or al legat ions of Title IX sexual harassment to a recipient 's

Title IX Coordinator or to any employee of an e lementary and secondary school .



Formal Complaint Guidelines

C O M P L A I N A N T M U S T BE PARTI C I PAT I NG I N O R AT T E M P T I N G TO PARTIC IPATE

in t he educa t ion p r o g r a m or act iv i ty of t he rec ip ien t w i t h w h i c h the fo rma l c o m p l a i n t is f i led

PA R E N T O R G U A R D I A N M AY FILE A F O R M A L C O M P L A I N T

on behal f  of comp la i nan t

" D O C U M E N T FILED BY A C O M P L A I N A N T " M E A N S

a d o c u m e n t or elect ronic submission tha t contains the compla inant 's physical or d ig i ta l signature ,  or otherwise  

indicates tha t the comp la inan t is the person f i l ing the formal comp la i n t

AT T E M P T I N G TO PARTIC IPATE



"Such measures are designed to

RESTORE OR PRESERVE 

EQUAL ACCESS TO THE 

RECIPIENT'S EDUCATION 

PROGRAM OR ACTIVITY 

WITHOUT UNREASONABLY 

BURDENING THE OTHER
PARTY,

including measures designed to protect the 

safety of all parties or the recipient 's educational 

environment ,  or deter sexual harassment . "



I N D I V I D U A L I Z E D SE R V I C E S

TO B E A V A I L A B L E TO C O M P L A I N A N T A N D

R E S P O N D E N T

N O N - D I S C I P L I N A R Y A N D N O N - P U N I T I V E

O F F E R E D A S A P P R O P R I AT E ,

as reasonably available, and w i th ou t fee or charge to compla inan t or  

respondent .

Supp ort ive  
Measures  
are

TO B E M A I N T A I N E D A S C O N F I D E N T I A L

to the extent tha t ma in ta in ing such conf ident ia l i ty w o u ld no t impa i r   

the abi l i ty of the recip ient to provide the support ive measure .

T H E R E SP O N SI B I L I T Y O F T H E T I T L E I X  

C O O R D I N AT O R

to coord inate the effective imp lementa t ion .

TO B E D O C U M E N T E D F O R 7 Y E A R S

(If no support ive measures were provided to the compla inant , the   

reasons mu s t  also be documented . )



General  
Response to  
Title IX Sexual  
Harassment
Section 106.44(a)

Report

Grievance  
Process for  
Title IX Sexual  
Harassment
Section 106.45

Formal Complaint



GRIEVANCE  

PROCESS

Basic  

Requirements

Notice of  

All eg at ions

Dismissal of  

Formal Complaint

Consolidation of  

Formal Complaints

Investigation of  

Formal Complaint

Determination  

Regarding Responsibility

App eals

Recordkeeping

For the purpose of addressing formal  

complaints of Title IX sexual harassment

"Any provisions , rules, or pract ices other than those requi red by this sect ion tha t a rec ip ient adopts as par t of its grievance process for hand l i ng   

fo rmal compla in ts of sexual harassment as def ined in Ä106.30, m u s t apply equal ly to b o t h parties ."



BASIC REQUIREMENTS

OF GRIEVANCE PROCESS

STANDARD OF  

EVIDENCE

Preponderance of Evidence or  

Clear and Convincing Standard.

APPEAL

Procedures and permissible bases  

for the complainant and  

respondent to appeal.

SUPPORTIVE  

MEASURES

Describe the range of supportive  

measures.

LEGALLYRECOGNIZED  

PRIVILEGE

Do not require information  

protected under legally recognized  

privilege...

TRAINING

Recipient must ensure that Title IX  

Personnel Team receive training.

NOT RESPONSIBLE

Presumption that respondent is not

responsible for alleged conduct  

until a determination regarding  

responsibility is made at the

conclusion of the grievance process.

REASONABLYPROMPT  

TIME FRAME

Include reasonably prompt time  

frames for conclusion of grievance  

process...

DISCIPLINARY  

SANCTION

Describe the range or list the  

possible disciplinary sanctions and  

remedies...

EQUITABLE

Treat complainants and respondents

equitably...

EVALUATION OF  

EVIDENCE

Require an objective evaluation of  

all relevant evidence.

CONFLICT OF 

INTEREST OR BIAS

Require Title IX Personnel Team to 

not have a conflict of interest or bias.

OCR Current COVID -19 Environment Q&A

https://www2.ed.gov/about/offices/list/ocr/docs/qa-covid-20200928.pdf


Notice of Allegations

PROVIDED BY THE RECIPIENT

PROVIDED TO THE PARTIES WHO ARE KNOWN  

PROVIDED UPON RECEIPT OF A FORMAL COMPLAINT



Notice of Allegations
must contain :

NOTICE OF GRIEVANCE PROCESS

NOTICE OF ALLEGATIONS OF SEXUAL HARASSMENT

INCLUDING SUFFICIENT DETAILS KNOWN AT THE TIME

IDENTITIES OF THE PARTIES INVOLVED IN THE INCIDENT

THE CONDUCT ALLEGEDLY CONSTITUTING TITLE IX SEXUAL HARASSMENT  

DATE AND LOCATION OF THE ALLEGED INCIDENT

STATEMENT REGARDING RESPONDENT IS PRESUMED NOT RESPONSIBLE...  

INFORM PARTIES THAT THEY MAY HAVE AN ADVISOR OF THEIR CHOICE  

INFORM PARTIES REGARDING FALSE STATEMENTS OR FALSE INFORMATION



IF, IN THE COURSE OF AN INVESTIGATION, THE  

RECIPIENT DECIDES TO INVESTIGATE ALLEGATIONS  

ABOUT THE COMPLAINANT OR RESPONDENT THAT  

ARE NOT INCLUDED IN THE NOTICE PROVIDED  

PURSUANT TO PARAGRAPH (B)(2)(I)(B) OF THIS  

SECTION, THE RECIPIENT MUST PROVIDE NOTICE OF  

THE ADDITIONAL ALLEGATIONS TO THE PARTIES  

WHOSE IDENTITIES ARE KNOWN .

- Sect ion 106.45(b)(2)(i i)

Addit ional Allegations



Dismissing a Formal Complaint

If conduct alleged in a formal  

complaint would not constitute  

sexual harassment.

If conduct did not occur in the  

recipient's education program or  

activity.

If conduct did not occur against a  

person in the United States.

"Such dismissal does not preclude  

action under another provision of  

the recipient's code of conduct. "

Must Dismiss May Dismiss

If complainant notifies the Title IX  

Coordinator in writing that they  

want to withdraw the formal  

complaint or any allegations  

therein.

If respondent is no longer enrolled  

or employed by the recipient.

If specific circumstances prevent  

the recipient from gathering  

evidence sufficient to reach a  

determination as to the formal  

complaint or allegations therein.

Upon dismissal for any reason above, the recipient must promptly send written notice  

of the dismissal and reason(s) simultaneously to the parties.



Consolidating Formal Complaints

Where al legations arise out of the same facts or  

circumstances.

2 or more  

Respondents

1 or more  

Respondents

Other party

1 Complainant

1 party

2  or  more

Complainants



An investigation  
of sexual  
harassment  
does not occur  
until a formal  
complaint is  
filed .

Report puts recipient on notice
Formal Complaint initiates an investigation

The recipient 
must 

investigate the 
allegations in a

formal 
complaint.



INVESTIGATION GUIDELINES

E q u i t y  Ass i s tance  C e n t e r  | 2 0 2 0

ENSURE

bu rden of proof and

bu rden of gather ing

evidence rest on the

rec ip ient

PROVIDE  

EQUAL  

OPPORTUNITY

- for part ies to present   

witnesses and  o ther   

evidence

- for part ies to  have others  

present  dur ing  any  

gr ievance proceed ing

- for part ies to  inspect and   

review any evidence

DO NOT  

RESTRICT

t he  abi l i ty of e i ther  par ty  

t o  discuss the al legat ions  

under  invest igat ion or to   

gather  and  present   

relevant evidence

PROVIDE

W RITTEN

NOTICE

t o  a par ty whose  

par t ic ipa t ion  is inv i ted or  

expected



C r e a t e

I n v e s t i g a t i v e

R e p o r t

INVESTIGATION TIMELINE

Parti es have 10 days   

for revi ew and wri t ten

response

G a t  h  e r  

E v i d e n c e

S e n d

I n v e s t i g a t i v e

R e p o r t t o P a r t i e s

/ D e c i s i o n - M a k e r s

Ma k e d e c i s i o n  

r e g a r d i n g

r e s p o n s i b i l i t y

Parti es have 10 days to  

submi t a wri t ten

response

P r e s e n t

E v i d e n c e

t o P a r t i e s



General  
Response to  
Title IX Sexual
Harassment
Section 106.44(a)

Report

Title IX  
Personn el  
Team
What is their role ?

Tit le IX Coord inator Invest igators Decis ion -Makers

Grievance  
Process for  
Title IX Sexual
Harassment
Section 106.45

Formal Complaint

Tit le IX Coord inator



DETERMINATION  
REGARDING RESPONSIBILITY

Issued by Decision -Maker

Standard of Evidence is applied

In writ ten form



WRITTEN DETERMINATION  
REGARDING RESPONSIBILITY

M U S T I N C L U D E

1
Identification of the  

allegations

2

Description of the  

procedural steps taken

3

Findings of fact

supporting the

determination

4
Conclusions regarding  

the application of the  

code of conduct to the  

facts

5
Statement and  

rationale for the result  

of each allegation

R E C E I P T O F F O R M A L C O M P L A I N T

D E T E R M I N A T I O N



WRITTEN DETERMINATION  
REGARDING RESPONSIBILITY

M U S T I N C L U D E

6
Procedures and  

permissible bases for  

Complainant and  

Respondent to appeal

2
Description of the  

procedural steps taken

3
Findings of fact

supporting the

determination

4
Conclusions regarding  

the application of the  

code of conduct

to the facts

5
Statement and  

rationale for the result  

of each allegation

Determination regarding  
responsibility

Any disciplinary  
sanctions imposed on  
the respondent

Whether remedies will  
be provided to the  
complainant



WRITTEN DETERMINATION  
REGARDING RESPONSIBILITY

M U S T I N C L U D E

6
Procedures and  

permissible bases for  

Complainant and  

Respondent to appeal

2
Description of the  

procedural steps taken

3
Findings of fact

supporting the

determination

4
Conclusions regarding  

the application of the  

code of conduct

to the facts

5
Statement and  

rationale for the result  

of each allegation

Determination regarding  
responsibility

Any disciplinary  
sanctions imposed on  
the respondent

Whether remedies will  
be provided to the  
complainant

D E C I S I O N - M A K E R



WRITTEN DETERMINATION  
REGARDING RESPONSIBILITY

M U S T I N C L U D E

6
Procedures and  

permissible bases for  

Complainant and  

Respondent to appeal

2
Description of the  

procedural steps taken

3
Findings of fact

supporting the

determination

4
Conclusions regarding  

the application of the  

code of conduct

to the facts

5
Statement and  

rationale for the result  

of each allegation

Determination regarding  
responsibility

Any disciplinary  
sanctions imposed on  
the respondent

Whether remedies will  
be provided to the  
complainant

D E C I S I O N - M A K E R D E C I S I O N - M A K E R
C O N T A I N E D I N 1

W R I T T E N D E T E R M I N A T I O N

O C R  B l o g

https://www2.ed.gov/about/offices/list/ocr/blog/20200903.html


M A Y  I N C L U D E  T H E S A M E

P R O V I D E D T O C O M P L A I N A N T A N D R E S P O N D E N TRemedies
N O N - D I S C I P L I N A R Y A N D N O N - P U N I T I V E

C O O R D I N A T O R

to coordinate the effective implementation .

T O B E D O C U M E N T E D F O R 7 Y E A R S

I N D I V I D U A L I Z E D S E R V I C E S A S S U P P O R T I V E

M E A S U R E S

"NEED NOT AVOID 

BURDENING THE 

RESPONDENT"

O F F E R E D A S A P P R O P R I A T E ,

as reasonably available , and without fee or charge to complainant or  

respondent .

T O B E M A I N T A I N E D A S C O N F I D E N T I A L

to the extent that maintaining such confidentiality would not impair  

the ability of the recipient to provide the supportive measure .

T H E R E S P O N S I B I L I T Y O F T H E T I T L E I X



Appeals must be offered to  
both parties

on the following bases :

From a determination regarding  
responsibility

From a recipient's dismissal of a  
formal complaint or any allegations  
therein

"A recipient may offer an appeal equally to both parties on additional bases ."

Procedural irregularity that
affected the outcome of the
matter

New evidence that was not  
reasonably available that could  
affect the outcome of the matter

Title IX Personnel Team had a  
conflict of interest or bias towards  
complainant or respondent that  
affected the outcome of the matter



Notify other party in writing  
when an appeal is filed

Implement appeal procedures  
equally to both parties

Give both parties a reasonable , equal  
opportunity to submit a written statement  
in support of , or challenging , the outcome

APPEAL GUIDELINES



WRITTEN  
DETERMINATION
regarding responsibility

W RITTEN
DECISION
in anappeal

Must describe the result of the appeal and  
the rationale for the result

Must be provided simultaneously to both  
parties

At conclusion of investigation At conclusion of appeal



Serving

I m p a r t i a l l y

DESIGNATED INDIVIDUALS MUST

"not have a conflict of interest  

or bias for or against  

complainants or respondents  

generally or an individual  

complainant or respondent"

NEUTRAL

FAIR IN ACTIONS

OBJECTIVE CRITERIA

PREJUDGEMENT OF THE FACTS AT ISSUE

CONFLICTS OF INTEREST

BIAS
34 CFR 106.45(B)(1)(III)



Serving

I m p a r t i a l l y

34 CFR 106.45(B)(1)(III)

DESIGNATED INDIVIDUALS MUST

be trained "how to serve  

impartially, including by avoiding  

prejudgment of the facts at  

issue , conflicts of interest , and  

bias "

DESIGNATED INDIVIDUALS MUST

Be self-aware

State w h e n  they canno t be   

impar t i a l

Object ively ga ther  a n d evaluate  

evidence

- i nc lud ing  incu lpa tory and   

exculpatory ev idence



EXCEPT

EXCEPTCONFIDENTIALITY APPLIES

Permitted by FERPA

Gather and Present  

Relevant Evidence

Discuss Allegations  

under Investigation

EXCEPT

Required by any law

to carry out the purpose of 34 CFR part 106.

Supp or t ive  

Measures

Schools Must not Restrict  

the Ability of Either Party to:

34 CFR 106.71(A))



Retaliation

NO RECIPIENT OR OTHER PERSON MAY  

INTIMIDATE, THREATEN, COERCE, OR  

DISCRIMINATE AGAINST ANY INDIVIDUAL FOR  

THE PURPOSE OF INTERFERING WITH ANY  

RIGHT OR PRIVILEGE SECURED BY TITLE IX

34 CFR 106.71 (a)



E q u i t y  Ass i s tance  C e n t e r  | 2 0 2 0

Informal Resolutions Hearings Standard of Evidence

You Need to 
Decide.
Three major items a  
district must decide



Informal  
Resolutions

M AY B E O FFERED

A FTER CO M PLA IN T/ B EFO RE D ETERM IN ATIO N

N O W A IVER O F RIGH TS

NOT EXPLICITLY DEFINED /FLEXIBILITY

N O T EM PLO YEE - STU D EN T

IN CLU D ED IN N O TICE O F A LLEGATIO N S

VOLUNTARY

34 CFR Ä106.45(b)(9)

"YES OR NO?"

You must 
decide



Hearings
MUST ALLOW QUESTIONING

B Y A D VISO R O N LY

LEA PROVIDED ADVISOR

SEPA RATE PA RTIES

RELEVANT QUESTIONS (INCL . CREDIBILITY )

RECORDING /TRANSCRIPT

ADDIT IONAL QUESTIONS

ALLOW ANSWERS A N D FOLLOW -UP

RELEVANT QUESTIONS

MAY BE PROVIDED

For recipients tha t  are e lementary and  secondary schools...the  

recipientôsgrievance process may, but need not , provide for a hearing.

OR

34 CFR Ä106.45(b)(6)

"YES?ɇ

ɆNO?"

You must 
decide



Standardof  
Evidence

"WHICHONE?"

34 CFR Ä106.45(b)(1)(vii)

The evidence shows
that the allegation is  
more likely to have  
occurred than to have  
not occurred. (>50%  
chance that the  
allegations are correct.)

The evidence shows
that the allegation is  
substantially more likely  
to be true than untrue.  
(High probability, but  
ǎǘƛƭƭ ƭŜǎǎ ǘƘŀƴ άōŜȅƻƴŘ ŀ  
ǊŜŀǎƻƴŀōƭŜ Řƻǳōǘέύ

CONSISTENTLY APPLIED
It cannot be harder to prove an allegation against a 
teacher than it is to prove an allegation against a student.

SELECT ONE STANDARD
The standard must be listed in the grievance process.

You must 
decide

PREPONDERANCE OF 
THE EVIDENCE

CLEAR AND 
CONVINCING 

EVIDENCE



E q u i t y  Ass i s tance  C e n t e r  | 2 0 2 0

Yes No Yes No

Informal Resolutions Hearings Standard of Evidence

You Need to 
Decide.
Three major items a  
district must decide

Preponderance 
of Evidence

Clear and 
Convincing



TRAINING

PERSONNELTEAM

DISCIPLINE PROCESSES & POLICIES

TIMELINE

E q u i t y  Ass i s tance  C e n t e r  | 2 0 2 0

Impact
OF NEW REQUIREMENTS

ÅIn-Depth Training for Personnel Team (Required)
ÅBasic Sexual Harassment Training for All Employees (Recommended)

ÅDesignate and Authorize at Least One Title IX Coordinator
ÅTitle IX Team Creation

Internal Employees vs. Regional Center Model
ÅSingle Investigator Model not Allowed
ÅFlexibility of Assignments

ÅInvestigative Time Line
Report (at least 10 days)

Hearing/Determination (at least 10 days)

ÅAppeal (additional time)

ÅFERPA
ÅOther Considerations
ÅComparison of Policies/Definitions
ÅIs It Title IX Sexual Harassment?



Equ i ty  Assistance Center | 2020
34 CFR Ä106.45(b)(1)(iii)

Training

Personnel Team - In-Depth Training
ALL Team Members

Investigators

Decision Makers

ÅTitle IX definition of sexual harassment
ÅScope of the education program/activity
ÅConducting an investigation
ÅGrievance process
ÅHearings (If conducting hearings)

ÅAppeals
ÅImpartiality

Prejudging facts
Conflicts of interest
Bias

ÅInformal resolution (If offering informal resolution)

ÅIssues of relevance
Evidence

ÅIssues of relevance
Evidence
Questions

ÅTechnology used in hearings (if conducting hearings)



Equ i ty  Assistance Center | 2020

Training
Basic Sexual Harassment Training

ALL Employees
ÅTitle IX definition of sexual harassment
ÅDuty to report
ÅHow to report
ÅBasic grievance process and timeline



Equ i ty  Assistance Center | 2020

Title IX  
Personnel  
Team
How Do We Do It?

Title IX Coordinator

Investigators

Decision-Makers

Informal Resolution Facilitators



C O O R D I N AT E
recipient 's efforts to comply w i th Title IX responsibilities

1

"AUTHORIZED"
to do their job

2

4

R E S P O N S I B L E
for effective imp lementa t ion of support ive measures and remedies

3

MUSTB E R E A D I LYAVA I L A B L EA N D A C C E S S I B L E
106.44(a) and106.8(a)

Title IX Coordinator
What is their role?



SupportiveMeasures Remedies Sanctions

34 CFR Ä106.8(a); 106.44(a), (b); 106.45(a), (b); 106.45(b)(7)(iv); 106.45(b)(10)

Title IX Coordinator
What is their role?

COORDINATE RESPONSIBLE1 2

Each investigation
Determination
Audio/Audiovisual
Recording
Sanctions
Remedies

Appeals and results Responses
Supportive measures
Basis for conclusion it was not deliberately indifferent
Measures taken to restore or preserve equal access.
Reasons for not providing supportive measures

Informal Resolutions and results Training Materials
Make viewable to public



SingleInvestigatorModel

34 CFR Ä106.45(b)(7); Finale Rule Preamble pg. 30366-30372, 30456-30457 

A process where one person interviews all parties and witnesses, gathers and examines the evidence and makes the final 
determination regarding guilt or innocence of the respondent. Typically, that person would also determine the actions to be 
taken against the respondent and/or for the complainant.

Previous

ÅTitle IX did not specify investigation model

ÅPrevious guidance somewhat encouraged 
model (2014 WH Task Force report)

Current

ÅNew rules expressly forbid the single  
investigator model.



Investigators

34 CFR Ä106.45(b)(1)(iii); 106.45(b)(7);Final Rule Preamble pg. 30367

ÅCANNOT be a decision maker, for this complaint.

ÅCan be Title IX Coordinator.
Consider the other responsibilities of the Title IX coordinator.

ÅPrincipals or Assistant Principals?
As long as they have received the required training.

ÅTitle IX does not specify who can or cannot be an investigator, as long as ǘƘŜȅΧ
have received the appropriate training, AND
are not the decision maker in the  complaint they are investigating.

CONDUCT  
INVESTIGATIONS

CREATE
INVESTIGATIVE REPORT1 2



DecisionMakers

34 CFR Ä106.45(b)(7); 106.45(b)(8); Final RulePreamble  pg. 30097,  30367,  30370, 30371

ÅSingle individual

ÅPanel of individuals

ÅMultiple individuals who each adjudicate specific portions of the grievance process.

ÅFirst point of appeal cannot go to the original decision maker.

ÅSchool principals may be the decision makers for their buildings, provided they are not 
involved in any way in collecting evidence.

If they have interviewed any witnesses are they investigators?  
Can they be unbiased if they received the initial report?

WRITTEN  
DETERMINATION1 WRITTEN  

DECISION
or



34 CFR Ä106.45(b)(1)(iii); 106.45(b)(8); Final Rule Preamble  pg. 30399 - 30401,  30404

ÅMust be trained.

ÅDecision-maker, Investigator, Title IX Coordinator, someone else?
The rules do not delineate any further information regarding the requirements for 
who can be an informal resolution facilitator.
Impartiality/Bias?

ÅMay be called as witnesses in subsequent formal investigations.
Recipient makes this decision.
If allowed, it must be clearly disclosed to both parties.

FACILITATE INFORMAL RESOLUTIONS

Informal Resolution Facilitators



Equ i ty  Assistance Center | 2020
Final Rule Preamble  pg. 30063,  30099 - 30100

Flexibility of assignment

ÅIt appears that the investigator, decision-maker and informal 
facilitator can be adjusted on a case-by-case basis. 

We recommend maintaining as much consistency as possible, 
but situations may demand flexibility.

ÅAll must receive appropriate training!

Internal Employees vs. Regional Center Models

ÅDistricts can contract out investigative and adjudication duties.
Educational Cooperatives may be able to provide these services.
District to district agreements.
ÁMust ensure all training used is available publicly.

Åhttps:// www2.ed.gov/about/offices/list/ocr/docs/qa-titleix-
20200904.pdf#page=5

ÅCannot contract out Title IX coordinator

Title IX  
Personnel  
Team
Who?

https://www2.ed.gov/about/offices/list/ocr/docs/qa-titleix-20200904.pdf#page=5


Equity Assistance Center | 2020
34 CFR Ä106.45(b)(5)(vi), (vii); 106.45(b)(8)

Title IX Timelines
"Reasonably Prompt"

Investigation Timeline Appeals Timeline

No less than 20 days Not specified



C r e a t e

I n v e s t i g a t i v e

R e p o r t

INVESTIGATION TIMELINE

G a t h e r  

E v i d e n c e

P r e s e n t  

E v i d e n c e  

t o P a r t i e s

Parti es have 10 days to  

submit a wri t ten

r esponse

S e n d

I n v e s t i g a t i v e

R e p o r t t o P a r t i e s

/ D e c i s i o n - M a k e r s

M a k e d e c i s i o n 

r e g a r d i n g

r e s p o n s i b i l i t y

Parti es have 10 days   

for revi ew and wri t ten

response

34 CFR Ä106.45(b)(5); 106.45(b)(6)(ii)



ÅCommonly used in education policies
o SpEd/504/Expulsion/Title IX Investigations

ÅUp to 10 days to file?
Å10 days for parties to respond/resolution?

Recipient decides and specifies in grievance process.

Must be filed and resolved in ŀ άǊŜŀǎƻƴŀōƭȅ ǇǊƻƳǇǘέ time frame.

Appeals Timeline

10
days?



NoticeofAllegations

WHAT ABOUT FERPA?

Determination SupportiveMeasures

34 CFR Ä106.6(d)(3)(e); 106.45(b)(2)(i)(B); 106.45(b)(7)(ii)(E); 106.45(b)(7)(iii); 106.30(a)

The obligation to comply with Title IX is not obviated or alleviated by the FERPA statute or FERPA regulations.

IDENTITIESof the parties  
involved in the incident.

Given to both parties.

Declaration of responsibility.

What sanctions are imposed on 
respondent.

If remedies are offered 
complainant.

Kept confidential so long as the 
confidentiality does not deter 

the ability to provide the 
supports.



OtherConsiderations/Questions
Locations
ΧƭƻŎŀǘƛƻƴǎΣ ŜǾŜƴǘǎΣ ƻǊ 
circumstances over which  
the recipient exercised  
substantial control over  
both the respondent and  
the context in which the  
ǎŜȄǳŀƭ ƘŀǊŀǎǎƳŜƴǘ ƻŎŎǳǊǎΦέ

ÅSchool
ÅField Trips
ÅDances
ÅStudent Events

Sports, performances, plays, etc.
Home/Away?

ÅChromebooks/iPads

Dating Violence

Domestic Violence

Dual-Enrollment

Stalking

Reasonable person clause?

Effectively deny access?

School Dance?
School Event?

Effectively deny access?

Staff on child who is also 
a student at your school?

Does it have to happen at 
school?

K-12 Rules?K-12 Rules?
Post-Secondary Rules?
Both?

Students can stalk other 
students. 
When is it stalking vs. 
annoyance?

Reasonable person clause?


